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What is a Personal Guaranty?  

A guaranty agreement between parties creates a secondary obligation that is separate 
from a primary obligor’s promise to pay.1 The secondary obligation is comprised of a promise 
by the guarantor to be responsible for the primary obligor’s debt.2 Upon failure of the primary 
obligor to pay their share of the contract, the guarantor in the guaranty agreement is liable for 
the debt.3

A recent case from the Fourteenth Court of Appeals of Texas took another look at the 
qualifications for personally guaranteeing the debts of a company and the repercussions of do-
ing so for individuals.4 The court in Wasserberg held that the individuals were personally lia-
ble for the debts owed by the corporation because they had executed a valid guaranty agree-
ment.5 Although the defendants cited other cases where the personal guaranties were 
insufficient, the court distinguished between the case at hand, and the cases cited; finding that 
the defendants’ arguments were insufficient.6

Test for a Guaranty Contract

The test to recover under a guaranty contract requires a showing of:  

(1) The existence and ownership of a guaranty contract;  

(2) The terms of the underlying contract by the holder; 

(3) The occurrence of the conditions upon which liability is based; and 

(4) The failure or refusal to perform the promise by the guarantor.7

 Under the rule of strictissimi juris, a guarantor is entitled to have the terms of the 
guaranty agreement be strictly construed and not interpreted beyond its terms.8 In order to ap-
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ply such a rule, the court must first ascertain the terms of the agreement by reviewing the lan-
guage of the guaranty de novo.9

The validity of a guaranty agreement does not cease to exist upon conversion of a 
limited liability company to a limited partnership.10 In Texas, upon conversion of an entity, the 
entity simply continues to exist without interruption in the new organizational form rather than 
in its prior.11 A personal guarantor may not escape liability merely because an entity changes 
its name or form.12

Wasserberg’s Approach 

The case of Wasserberg arose when Jonathan Wasserberg and Jason Felt personally 
guaranteed any debt owed by Waterhill Companies Limited (WCL) in their individual capaci-
ties in order to obtain a line of credit with Flooring Services of Texas, LP (FST).13 When FST 
was unable to obtain payment from WCL, FST brought suit against WCL for payments due, as 
well as against Wasserberg and Felt based on their personal guaranties.14 The underwriter of 
the title insurance policies, Stewart Title, also sued seeking indemnity from Wasserberg for 
amounts of settled claims on the liens on behalf of the homeowners.15 The affidavits Wasser-
berg signed allegedly made him “personally liable for any damages resulting from [falsified] 
information [with]in the affidavits.”16 In order to avoid liability, Wasserberg and Felt argued 
that the guaranty contracts were insufficient due to a lack of express language that named the 
companies for which they would be liable.17

The issue before the court was whether conversion of organizational forms discharges 
individuals of their obligations to repay any debt incurred by the company as a result of the 
personal guaranty contracts that they signed.18 The court found that prior cases, and the Texas 
Business Organization Code supported the finding that such conversion does not affect the lia-
bility of an individual who signed an affidavit and who created a guaranty contract agreeing to 
take on such responsibility.19 The court addressed three arguments in its reasoning for holding 
the defendants liable.20

First, the court found that the Texas Business Organization Code does not permit the 
guaranty contracts created for one entity to cease to exist simply because that entity converts 
its form of liability or changes its name.21 So long as the company drafts a plan of conversion 
prior to implementation, any personal guaranty contracts relating to the prior company will 
carry over to the new company.22 The court further stated that there was no evidence that Was-
serberg and Felt’s debt at issue was incurred on behalf of Waterhill Company, LLC (the origi-
nal company) and that the guaranties were applicable to any debts incurred after Waterhill 
Company, LLC converted to WCL, LP.23
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Second, the court found that specific language permitting the succession or assign-
ment of a guaranty is not necessary for its enforcement.24 The plaintiffs relied on two cases, 
Marshall and Gifford-Hill, to support their argument; but the court distinguished said cases 
from the case at hand.25 In Marshall, the court held that it could only enforce the contract ac-
cording to its precise terms and could not extend beyond.26 Because the guaranty contract at 
hand expressly states that no unpaid labor would remain, Marshall is distinguished from the 
guaranty contract in this case, and Wasserberg remains liable for the debt.27 In Gifford-Hill, the 
court determined that express language was not required despite the court finding that the con-
tract was insufficient.28

Finally, the court addressed the fact that Wasserberg admitted that he signed the affi-
davits regarding debts owed and that the plaintiffs gave no additional evidence to merit an af-
firmative defense pleading.29 The affidavit stated that all bills were paid and that there would 
be no unpaid labor or material claims against the improvements or the property.30 Upon sign-
ing such an affidavit, Wasserberg expressly represented their affirmation of his guaranty to the 
company.31 The court found that Wasserberg had no defense available to him to relieve him of 
his obligations because to testify otherwise would be fraud.32 Defendants’ argument that the 
trial court erred by not permitting them to give additional testimony was irrelevant and over-
ruled.33

The court’s reasoning led to its conclusion that the guaranty clause was valid and en-
forceable against the personal guarantors, and that the creditors were able to enforce it.34 The 
conversion of the organizational form of the company did not adversely affect the enforceabil-
ity of the guaranty contract made by the personal guarantors on behalf of the company.35 By 
upholding the enforcement of the guaranty contract, the court was not extending the contract’s 
terms beyond its strict enforcement because the guaranty was made with regard to any and all 
debts that the company sustained, rather than being limited to specific goods and services that 
were provided by the original creditor.36

What Does This Mean To You? 

Wasserberg is significant for several reasons, but most importantly it supports the 
near-absolute validity of personal guaranty contracts. For practicing attorneys in Texas, this 
case gives guidance as to how future courts in Texas may rule on this issue, and has affirmed 
prior cases that have upheld personal guaranties for the same reasons.37 Furthermore, this case 
emphasizes the notion that practicing attorneys should advise their clients to be specific when 
drafting guaranty contracts and expressly state the terms.  The reason is because the court ap-
pears to favor upholding personal guaranties, rather than extinguishing obligations due to tech-
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29 Id. at 208. 
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nicalities, such as changes in a company’s organizational form or lack of naming the newly 
formed company in the personal guaranty contract.  


