Legislative Overview:  Budget, Insurance, Liability Reform to Top Agenda


Facing a $5 to $10 billion budget shortfall, the Texas Legislature will convene on January 14 with new leadership in both the House and Senate.  For the first time since Reconstruction, Republicans hold a commanding majority in the House, with 88 seats to the Democrats’ 62.  State Representative Tom Craddick (R-Midland) holds more than enough pledges to become Speaker of the House, ushering in a sea-change in both the leadership of key House committees and policy priorities.  On the Senate side, Lieutenant Governor-elect David Dewhurst will preside over a Senate with 19 Republican and 12 Democratic members.  While a number of key committee appointments are expected to change, it is unlikely that the traditional consensus-oriented operation of the Senate will be modified significantly.  For example, the longstanding rule that 21 votes, or a two-thirds majority, are necessary to bring up a bill for debate is likely to remain intact, requiring a measure of bipartisan support for any policy issue.


With new leadership in both chambers, Governor Rick Perry is expected to advance an ambitious legislative agenda of his own.  In addition to proposing a balanced budget without tax increases, the Governor will advocate a package of insurance reforms designed to stabilize the homeowners market, medical liability reform to address the skyrocketing cost of insurance for health care providers, and a wide variety of other initiatives, including transportation infrastructure financing and public and higher education programs.   


While the budget necessarily headlines every legislative session, the anticipated shortfall will heighten the usual emphasis on spending issues.  Budget drivers such as Medicaid caseloads, public school enrollment, and employee benefits are responsible for much of the projected gap between revenues and “current service” expenditures.  Spending cuts become problematic when entitlements, court mandates, and dedicated funding of certain programs are involved, so the Legislature is expected to examine carefully each line item in the budget to determine whether it is justified, necessary, and funded at an appropriate level.  This intensive scrutiny of the budget will take a lot of time and energy normally devoted to other issues, especially as members of the Legislature react to the impact of individual budget decisions on their legislative districts.


Funding the budget without a general tax increase is viewed as a campaign mandate, although legislative leaders have not ruled out all revenue-raising ideas.  Chief among the possibilities for capturing revenue is franchise tax reform, specifically the use of corporate-owned limited partnerships to reduce exposure to the franchise tax.  However, the so-called “Delaware sub” issue has numerous implications beyond the media clamor over a few recent examples of corporate restructuring, and the outcome is not at all certain.  Another key area involves changes to the property tax in an attempt to capture more value from business personal property.  However, a countervailing movement to place a lower cap on residential value increases could result in reduced property tax revenues, thus putting a greater burden on the state to find additional sources of money for public schools.


Fiscal constraints will probably put a crimp in any plans to restructure the state’s share-the-wealth school finance system.  The funding scheme, which requires wealthy school districts to share local property tax revenue with property-poor districts, is unpopular, especially in fast-growth suburban areas that are technically “wealthy” but having increasing difficulty financing programs and facilities under the current system.  However, school finance will likely remain a front-burner issue for this Legislature, given its political make-up.


Even if the Legislature faced no impending budget crisis, this session would be an active one.  Mold liability and an enormous spike in water damage claims have fed an unprecedented run-up in homeowner insurance premiums.  Consequently, angry homeowners have called their legislators demanding action to rein in runaway premium costs.  The Legislature will respond to these calls, although it is as yet unclear what approach it will take.  Most plans proposed thus far contain more stringent rate regulation of the homeowner’s market, which is currently dominated by non-rate regulated carriers.  However, the shape of such regulation remains to be worked out.  One scenario would provide for a so-called “file and use” system in which insurers would file rates with the Commissioner of Insurance, who would have a certain time period to accept or reject the rate filings.  Another scenario would impose a prior approval system on the carriers with the largest market share.  Another proposal is to allow insurers to use nationally standardized forms that generally exclude coverage of mold and restrict coverage for water damage.  Almost all proposals call for licensing and regulation of public adjusters and mold remediators, as well as some type of liability reform in the mold context (possibly limitations on damages).


Medical malpractice insurance is another area of critical concern.  Governor Perry, backed by a coalition of physicians, hospitals, liability carriers, and others has proposed a sweeping package of medical liability reforms.  The package includes a $250,000 cap on non-economic damages, admission of collateral sources of reimbursement for injuries, periodic payments of medical liability awards, and more stringent disciplinary provisions for both physicians with a history of negligent practice and attorneys with a history of filing “frivolous” medical liability claims.  Based on the MICRA reforms in California, the package is expected to garner broad support in the Legislature, as increasing numbers of communities are experiencing health care access problems in certain specialties and emergency care.


Broader tort reform will be on the table as well.  A sampling of potential issues includes:

· Asbestos litigation.  A broad-based business coalition, the Texas Asbestos Consumers Coalition, has organized in order to push a significant asbestos litigation reform package.  It will include at minimum the creation of an inactive docket for all asbestos claims, submission of the bankrupt manufacturer’s fault to the jury, and limitations on out-of-state asbestos lawsuits.

· Offer of settlement rule.  Texans for Lawsuit Reform is promoting a strong offer of settlement rule to redistribute the risk of refusing a reasonable settlement offer.

· Proportional liability.  There is likely to be an effort to repeal joint liability in favor of a pure proportional liability scheme.  At the very least, legislation to allow the jury to allocate fault to the immune employer and to raise the threshold for joint and several liability in toxic torts is likely to be considered this session.

· Class actions.  Legislation allowing an interlocutory appeal to the Supreme Court for class certification orders and requiring claimants to exhaust administrative remedies before filing a class action will be revived. 

· Prejudgment interest and settlement credits.  In all likelihood, legislation eliminating prejudgment interest on future damages, abolishing the statutory floor on the interest rate, and abolishing the sliding scale settlement credit will be pushed.

· Admissibility of use/nonuse of seat belts.  The exclusion of evidence of the use or nonuse of seat belts, which was included as part of the compromise mandatory seat belt legislation many years ago, is likely to be repealed.

· Court of appeals redistricting.  For the first time in more than a century, expect a legitimate attempt at redistricting court of appeals districts. 

· Legal ethics.  There is a growing drumbeat for strengthening the disciplinary system for bad lawyers, cracking down on barratry, and tightening the standards for lawyer advertising.  Stiffer sanctions for frivolous lawsuits are also part of the equation.

Business transaction lawyers can also expect an unusually large number of bills affecting their practices.  This legislation will include the following:

· Amendments to Articles 1 and 9 the Uniform Commercial Code.

· An omnibus Business Entities Codification bill.

· Amendments to the Texas Limited Liability Company and Limited Partnership Acts.

· An exemption from the usury statute of commercial banks.

· Amendments to the Texas Business Corporation Act.

· Possible amendments to Texas privacy laws.

In addition to these important items, we can expect legislation addressing concerns raised during the last legislative session regarding the use of arbitration provisions in consumer contracts, particularly in the home building area.  This controversial issue could easily spill over into the commercial arena.  As you will recall, it was a prohibition on arbitration clauses in contracts between physicians and health insurers that triggered the gubernatorial veto of prompt pay legislation last session.  

Finally, all lawyers would be advised to follow the progress of the State Bar sunset legislation through the legislative process.  Every twelve years, the State Bar (along with every other state agency) is subjected to a legislative review process for a determination of whether the agency should be continued, discontinued, or continued in a modified form.  A copy of the Sunset Advisory Commission’s recommendations regarding the State Bar is linked to this web site, and it would be worth a moment or two to review it.  It is likely that some changes will be made in the structure and function of the Bar, as recommended by the report.

