Comprehensive Tort Reform High on Legislative Agenda: A Brief Analysis


Since 1995, the last session in which significant tort reform legislation was enacted, the Legislature has had little stomach for additional reform.  Even relatively modest reform bills, such as allowing interlocutory appeals to the Supreme Court for class certification orders or prohibiting prejudgment  interest on future damages, have gone nowhere in the legislative process.  Legislative fatigue, as well as an attitude that tort reform was “taken care of,” contributed to the failure of reform bills to move forward.

All that has abruptly changed.  Pent up energy for substantial reform is likely to explode when the Legislature arrives in Austin next week and reorganizes  itself to reflect the new Republican majorities.  Many statewide officials and legislators won their elections on platforms promising medical liability reform, an end to mold liability lawsuits, and elimination of other lawsuit abuses.  Some prominent plaintiffs’ attorneys poured millions of dollars into statewide and legislative races in an effort to tip the balance in their favor, while business groups such as the Texans for Lawsuit Reform and Texas Association of Business stumped almost exclusively for GOP candidates.  Clearly, the people spoke loudly and clearly that the status quo is unacceptable to them.


So what are some of the mostly likely tort reform measures to end up on the Governor’s desk in June?  Here is how I see the major issues that will directly affect business liability:

· Asbestos litigation.  As reported in the legislative overview, the Texas Asbestos Consumers Coalition, backed by most of the state’s major business associations, is pursuing an ambitious and complex piece of legislation that aims to create  a statewide inactive docket administered by the Office of Court Administration under the direction of the Texas Supreme Court.  The legislation takes local inactive dockets created by trial courts to a wholly different level, requiring asbestos claimants to present comprehensive medical information and independently reviewed medical tests to remove their claims to the active docket.  Each claim must be considered independently, thus effectively ending mass asbestos litigation.  For cases that proceed to trial, defendants  would be able to present evidence of a bankrupt manufacturer’s responsibility for the claimant’s harm.  The jury could then assign a percentage of responsibility to the bankrupt manufacturer, thus reducing the liability of solvent asbestos consumers.  The bill is also likely to contain a much stronger forum non conveniens provision mandating that trial judges dismiss claims where the exposure occurred outside Texas.  

· Statutory employer.  Workers’ compensation immunity for any employer on a job site that subscribes to worker’s compensation insurance for its employees will once again be a central issue this session.  This controversial legislation was last seriously pursued in 1995, but was unable to overcome resistance from the trial bar.  

· Employer submission.  In conjunction with the effort to enact a statutory employer scheme for Texas, legislation to allow the jury to allocate fault to non-parties will soon be filed.  This legislation will essentially repeal the restrictions in current law that prohibit joinder of certain responsible third parties, such as debtors in bankruptcy or employers immune from liability under the workers’ compensation exclusive remedy provisions.  This legislation has been pursued in each of the past three sessions, but has engendered opposition from, in addition to the plaintiff’s trial bar, some insurance carriers who fear that allowing allocation of fault to immune employers will adversely impact the workers’ compensation system and their rights of subrogation.  This bill is also likely to attempt to eliminate the sliding scale settlement credit enacted in 1987.

· Class actions.  For the fourth consecutive session, class action reform legislation will be high on the agenda.  The legislation, now familiar to followers of civil justice reform, allows the Supreme Court to hear appeals from interlocutory orders granting or denying the certification of a class, requires the Supreme Court to adopt standards for certifying settlement classes, mandates that claimants exhaust all administrative remedies before pursuing class action litigation, and tightens venue rules in class action cases.

· Appeals bonds.  In response to a number of extremely large verdicts in recent years, legislation to cap the amount of an appeals bond that must be posted by a defendant will be a major component of the tort reform agenda.  You may recall the first legislative brush with the issue in 1987 following the historic Texaco-Pennzoil litigation.  It is as yet unclear what cap will be proposed.  

· Offer of settlement rule.  This legislation could have a far-reaching impact on litigation generally.  Past efforts to enact legislatively an offer of settlement provision have generally come to grief over the circumstances under which refusal of a settlement offer shifts liability to the plaintiff and the plaintiff’s attorney.  The devil is in the details here, and as soon as a bill is available, we will try to bring those details to you.    

· Prejudgment interest.  Again for the fourth session in a row, legislation eliminating prejudgment interest on future damages and abolishing the statutory floor on the interest rate will be pursued.

· Forum non  conveniens. The 1993 legislation restoring the doctrine of forum non conveniens to Texas state courts is procedurally cumbersome and has proven largely ineffective in regulating mass litigation with large numbers of out-of-state claims governed by other state laws.  Legislation is likely to be introduced that removes the various exceptions and procedural barriers embedded in the current law and contains stronger mandatory language regarding dismissal of claims in the interests of justice.

· Products liability.  Similarly, the 1993 products liability reform measure enacted by the Legislature contained only modest reforms, leaving a long list of products liability issues to linger.  Anticipated products liability legislation will include a number of elements, including:  barring evidence of subsequent remedial measures; expanding the existing statute of repose to all manufactured products not expressly warranted beyond 15 years; creating a government standards defense for compliance with government-mandated warnings; creating a government standards defense to punitive damages for compliance with government regulations; codifying the learned intermediary doctrine; protecting innocent sellers from liability for sales of products over which they exercised no control (in addition to the current indemnification provision); establishing clear standards for product warnings; enacting an unavoidably unsafe product defense; and requiring the plaintiff to file an expert report to proceed in a products liability action.

· Clean-up legislation.  We can also expect legislation that will “clean up” prior tort reform bills, particularly with regard to punitive damages and venue.  While it is unclear precisely what this legislation will do, it is apparent that a major component thereof will be tightening venue rules in multiple-plaintiff cases and assuring that the cap on punitive damages is fairly applied to multiple liable defendants.

Clearly, this is a massive agenda, broader in scope than anything we have seen since 1987.  Keep in mind that other issues are also on the table, including medical liability reform and changes in legal ethics and attorney disciplinary rules.  By the same token, tort reform advocates believe that these changes are necessary to “complete” the tort reform agenda laid out in the 1986 joint interim legislative committee report on tort and insurance law.  In effect, most, if not all, of these issues have been presented in prior legislatures, and many have been approved by one House or the other in the past.  Simultaneously, the plaintiff’s trial bar is probably at an historic low point in terms of prestige and influence in the Legislature and among the legislative leadership.  They will have muster as much support as possible and hope that it is enough to at least blunt the major initiatives and control the damage.  Moreover, it is unclear how much capacity exists in the legislative process of reforms of this scope and magnitude, especially in a session facing both an unprecedented budget crisis and a homeowners insurance market on the brink of serious trouble.  One thing is certain: tort reformers will tell legislators that if they bite the bullet and finish the job, they can permanently move on to other issues.  If they fall short, there’s always next session. 

